BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

in the Matter of the Accusation
Against:
Kamalakar Rambhatla, M.D. Case No. 800-2017-032890

Physician's and Surgeon's
Certificate No. A 32691

Respondent

DECISION

The attached Proposed Decision is hereby adopted as the
Decision and Order of the Medical Board of California, Department of
Consumer Affairs, State of California.

This Decision shall become effective at 5:00 p.m. on July 16, 2021.

IT IS SO ORDERED June 16, 2021.

MEDICAL BOARD OF CALIFORNIA

.D., Chair

Richard E. fhorp,
Panel B

DCU35 (Rev 01-2019)



BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation against:
KAMALAKAR RAMBHATLA, M.D.
Physician’s .and Surgeon'’s Certi,fica_te A 32691
| Respondent.

Agency Case No. 800-2017-032890

- OAH No. 2020040761 : N
PROPOSED DECISION

Cindy F. Forman, Administrative Law Judge (ALJ), Office of Administrative
Hearings (OAH), State of California, heard this matter by videoconference and

telephone on April 19, April 20, and April 21, 2021.

Rebecca L. Smith, Deputy Attorney General, represented William Prasifka
(Complainant), Executive Director of the Medical Board of California (Board),

Department of Consumer Affairs.



Peter R. Osinoff and Carolyn Lindholm, Attorneys at Law with Bonne, Bridges,
Mueller, O'Keefe & Nichols, represented Kamalakar Rambhatla, M.D. (Respondent),

who appeared by videoconference.

During the hearing, the ALJ granted Complainant’s motion to seal several
exhibits to protect privacy rights and signed a separate written order placing the
exhibits under seaI.'In addition, Complainant amended the Accusation (Exhibit 1) by
replacing the reference to “Christine J. Lally” with “William Prasifka” in paragraph 1,

line 1, and the word “her” with;"his" in paragraph 49, line 14.

Testimony and documentary evidence were received. The record was closed and

the matter was submitted for decision on April 21, 2021.
SUMMARY ’

Complainant requests the Board take disciplinary action against Respondent’s
physician’s and surgeon’s certificate for alleged gross negligence, repeated negligent
acts, and failure to maintain accurate records in connectian with the care and
treatment of two patients. Respondent denies the allegations and asserts the evidence
does not support disciplinary action. Complainant failed to prove by clear and
convincing evidence Respondent committed gréss negligence or repeated acts of
negligence. However, Complainant established Respondent failed to maintain
adequate and accurate records for one patient. Considering the limited scope of
Respondent’s recordkeeping violation and the strong mitigation and rehabilitation

evidence offered by Respondent, a public reprimand is the appropriate level of

discipline.



FACTUAL FINDINGS

Jurisdictional Matters

1. On July 31, 1978, the Board issued Physician’s and Surgeon'’s Certificate
Number A 32691 (certificate) to Respondent. The certificate is scheduled to expire on
May 31, 2022. (Ex. 2. |

2. Christine J. Lally filed the Accusation, dated March 25, 2020, while acting
in her official capacity as the Interim Executive Director of the Board. On April 9, 2020,

Respondent filed a Notice of Defense. This hearing followed.
The Accusation

3. The events at issue in the Accusation concern two patients, Patient 1'
and Pa'gie.nt 2, both of whom were treated at Greater El Monte Corhrﬁunity Hospital
(GEMCH), where Respondent served as the sole consulting pulmonologist during the
relevant period. A doctor with privileges at GEMCH complained of Respondent’s care
of the two patients to the Board; no complaints were made by the patients or their

families. The complaining doctor did not testify at the hearing.

4, After a Board investigation into the complaining doctor's claims,
Complainant charged Respondent with gross negligence in allegedly failing to manage
Patient 1's pleural effusion; repeated negligence for (a) failing to manage Patient 1's
pleural effusion; (b) failing to recognize the alleged deterioration of Patient 1's medical

condition during the periods his nurse practitioner Desirae Mutuc (NP Mutuc)

! The two patients are identified by numbers to preserve confidentiality.



brovided care and treatment to Patient 1; and (c) failing to recognize and address
Patient 2's abnormal laboratory value on the day of her discharge from GEMCH; as
well as unprofessional conduct for allegedly failing to maintain adequate and accurate

medical records relating to Patient 1's care and treatment.
Expert Testimony

5. Complainant offered the testimony and reports of Deepak Shrivastava,
M.D., to-establish the standard of care for the treatment of Patients 1 and 2. (Exs. 5,
10.) Dr. Shrivastava is board-certified in internal medicine, pulmonary medicine, critical
care medicine, and sleep medicine, and received board re-certification in pulmonary
medicine, critical care medicine, and sleep medicine. He is also board eligible in
hospice medicine. Dr. Shrivastava has received multiple awards and honors. He has
been a consultant and an expert reviewer for the Board sincé 2006. He currently serves
as Clinical Professor for VCF Internal Medicine, Pulmonary/Critical Care Medicine, and
Sleep Medicine at the UC Davis School of Medicine énd on the pulmonary, critical care,
and sleep medicine faculty at San Joaquin General Hospital. Dr. Shrivastava also serves
as the Associate Medical Director of Health Plan of San Joaquin, a managed care
organization, the medical director of various hospice organizations, medical director
and staff physician at several sleep centers, and the associate medical director of the

PACE program. (Ex. 4.)

6. Respondent offered the testimony and report of Lawrence R. Brooks,
M.D., to establish the standard of care for the treatment of Patients 1 and 2. (Ex. E) Dr.
Brooks is board-certified in internal medicine, pulmonary medicine, and critical care
medicine, and has recertified twice in the latter two specialties. In 1989, Dr. Brooks
joined California Lung Associates, a private practice group specializing in

pulmonology. He was instrumental in the developing hospitalist movement and was a
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founder of Cogent Healthcare (now part of Sound Physicians), a national company
providing hospitalist and intensivist programs. He served as a hospitalist physician
mentor teaching the art and science of hospitalist medicine to physicians across the
country. Dr. Brooks also served nine years in organized medical staff governance at
Good Samaritan Hospital in Los Angeles, inciuding three years as chief of the medical
staff. He has chaired mulltiple committees overseeing quality assurance, credehtials,
peér review, and bylaws and won several awards. In 2012, Dr. Brooks left California
Lung Associates and became a full-time Intensivist for Sound Critical Care. His present
position is Medical Director of the Intensive Care Unit (ICU) and Prograrﬁ Medical
Director of the Intensivist and Nocturnist Services at Adventist Health White Memorial
in Los Angeles. In addition to providing critical care sefvices to patients, Dr. Brooks is
responsible for all quality assurance in the ICU and the critical care training of
residents. He also serves as the Chairman of the ICU Practice Guidelines Committee
and the Code Blue Committee and is a member of several other Hospital committees.

(Ex. D.)

7. Drs. Shrivastava and Brooks were both qualified to testify as experts
regarding the standard of care in this case. Any additional weight given to one expert's
testimony over the other’s was based on the content.of their testimony and bases for

their opinions, as set forth more fully below.
Factual Background

8. Respondent is 69 years old. He earned his medical degree in 1973 from
Osménia Medical College in Hyderabad, India. He was a post-doctorate research fellow
in infectious diseases at Charles Drew Medical School in Los Angeles and completed
his internship and residency in internal medicine at Martin Luther King Jr. General

Hospital in Los Angeles. Post-residency, Respondent was a fellow in pulmonary disease



in the UCLA-Veteran's Administration program and a senior fellow in pulmonary
disease at City of Hope Medical Center in Duarte. Since 1983, Respondent haé been in
private practice specializing in pulmonary medicine, critical care medicine, and sleep
medicine. Respondent became board-certified in internal medicine and pulmonary
medicine in i984; his board-certification in pulmonary medicine lapsed in 2008, and he

has not sought recertification. (Ex. C.)

0. Respondent is currently on staff at Arcadia Methodist Hospital, GEMCH,
Beverly Hospital, Garfield Medical Center, and Alhambra Hospital Medical Center as
well as three long-term acute care hospitals, Kindred Hospital in Baldwin Park, Kindred
Hospital in‘West Covina, and Monrovia Memorial Hospital. He has been on the Beverly

Hospital staff for 30 years and the GEMCH staff for 20 years. (Ex. C.)

10.  Respondent was the consulting pulmonologist for Patient 1 and the
assigned attending physician for Patient 2. Respondent employed NP Mutuc to assist
him with the care of Patient 1 and Patient 2. NP Mutuc was Respondent's first nurse

practitioner, and Respondent was responsible for her training.

11. NP Mutuc testified in response to a subpoena issued by Complainant.
Her testimony was credible and candid. NP Mutuc is currently employed as 5 nurse
practitioner at Chino Valley Hospital. She received a doctorate and master's in nursing
and attended medical school until she was forced to leave for financial reasons. NP
Mutuc worked for R‘espondent from 2016 to 2018, when she left to spend more time

with her family and attend school.

12. It was NP Mutuc's custom and practice to meet with Respondent each
morning to review and discuss the care of Respondent’s patients. NP Mutuc would

arrive at the hospital before Respondent and collect the available paperwork relating



to Respondent’s patients. She would then meet with Respondent, discuss each of
Respondent’s patients, and together, they would review patient reports from
treatment providers, laboratory results, and x-rays. Afterward, she and Respondent
would see patients together, unless she or Respondent was unavailable. NP Mutuc was
responsible for dictating the notes of their patient visits, and Respondent was
responsible for reviewing the notes and co-signing them. The timing of his signatures
dlid not always coincide with those of NP Mutuc, and Respondent at times amended

the notes to add his own thoughts.

TREATMENT OF PATIENT 1

First Admission

13.  Patient 1 was a 98-year-old woman. She was first admitted to GEMCH on
November 25, 2016, with complaints of a “cough, sore throat, chest wall pain, body
aches, fever.” (Ex. 6., p. 12, A72.2) . At the time of admission, Patient 1 had a history of

diabetes, hypertension, and transient ischemic attacks (TIA's). (/d. at p. 13, A73.) .

14. A chest x-ray taken on the day of Patient 1's admission found her lungs
to be clear. The radiologist noted the presence of calcified atherosclerotic disease but
no clinically significant pneumothorax or pleural effusion. (Ex. 6, p. 84, A144;) The
radiologist's impression identified stable cardiomegaly (enlarged heart) and calcified

atheroscleroti¢ disease (narrowing or hardening of the arteries.) (/bid.)

2 Page references beginning with "A” or “B" are to the Caselines page numbers.
Caselines is a digital evidence software program used for document management

during the hearing.



15.  Mohan P. Rao, M.D., a nephrologist, was assigned as Patient 1's
admitting doctor. He diagnosed Patient 1 with dehydration, azotemia, hyponatremia,
and acute bronchitis. (Ex. 6, p. 394, A454.) Dr. Rao's i-nitial plan was to hydrate Patient 1
cautiously and treat her with broad-spectrum intravenous (IV) antibiotics and a |
bronchodilator. (/d. at p. 395, A455). His note reflects that Patient 1's family requested
“DNR,” meaning “do not resuscitate.” (/b/d.) Hospital records indicate Patient No. 1
agreed to a Level II Selective Therapeutic Effort, which allowed the use of chest
compressions, va.sopressors/inotropics, and anti-arrhythmics, but disallowed

intubation or defibrillation, as life-saving measures. (/d. at p. 67, A127.)

16. A follow-up chest x-ray taken on November 29, 2016; showed "mild hazy
opacities” at Patient 1's bilateral lung bases, with the left greater than the right,
compatible with small pleural effusions with adjacent “atelectasis/consolidation.” (Ex. 6,
p. 86, A146.) The radiologist did not observe any pneumothorax. The x-ray impression
note states, “Please correlate clinically if concern for underlying congestive heart ‘
failure versus infectious/inflammatory process.” The radiologist also observed

atherosclerotic vascular disease. (/bid.)

17.  Following the November 29 x-ray, Dr. Rao ordered infectious disease,
cardiology, and pulmonology consults for Patient 1. Respondent performed his
pulmonary consultation on November 30, 2016, with the assistance of NP Mutuc. (Ex.
6, pp. 100-102, A160-A162.) According to that visit's note, Patient 1 acknowledged a
cough but denied any shortness of breath. The examination found bilateral wheezes
upon auscultation. The note includes the radiologist’s findings of bilateral pleural
effusions. The note's “assessment” was acute bronchitis, fever, diabetes, hypertension,
and history of TIA, although Patient 1 was afebrile at the time: (/d. at p. 101,,A161.) The

“Plan” section of the note stated, “Will continue patient on IV Solu-Medrol, Mucomyst,



bronchodilators. Will do a repeat chest x-ra);. Continue patient on IV antibiotics and
antitussives, and will continue to monitor the patient for any respiratory distress and
fever.” (/bid) The note indicated‘ NP Mutuc discussed the plan of care with
Respondent. (7bid.) |

18. A November 30 echocardiogram of Patient 1 showed normal left
ventricle size and systolic function, mild concentric left ventricular hypotrophy,
diastolic dysfunction of Patient 1's left ventricle, borderline aortic stenosis, calcified

mitral valve, and severe pulmonary hypertension. (Ex. 6, p. 117, A177.)

19.  Soon Y. Kwun, M.D., consulted as Patient 1's cardiologist. In his
examination of December 1, 2016, Dr. Kwun noted Patient 1 complained of a
productive cough ‘but denied chest pain or shortness of breath. (Ex. 6, p. 109, A169.)
His note reflected his”puzzI‘ement as to the cause of Patient 1's pleural effusions. He
wrote that Patient 1 had no symptoms of orthopnea (breafchlessness in the recumbent
position) o»r shoftness. of breath. Df. Kwun doubted Patient 1's aort.ic'stehqsis was
significant enough to cause acute congestive heart failure. His note did not address
Patient 1's diastolic dysfunction. Dr. Kwun also observed that Patient 1's metabolic
panel showed a further increase of BUN “suggesting prerenal azotemia,” which is “not
an uncommon presentation for acute CHF [congestive heart failure] with bilateral
pleural effusion.” (/bid)) Dr. Kwun ordered the discontinuance of IV Lasix (a diuretic)

and advised a CT chest scan. He also stated that Patient 1 “might need a

thoracentesis.” ([d at p. 110, A170.) ~

20. On December 1, 2016, a CAT scan was taken of Patient 1's chest. The CAT
scan showed moderate bilateral pleural effusions with severe consolidation at both
lung bases versus atelectasis [partial collapse of the lung]. (Ex. 6, p. 90, A150.) The CAT

scan found severe calcified plaque in the coronary arteries. The radiologist’s



impressions were “severe bibasilar atelectasis versus bibasilar pneumonia,” which the
radiologist requested to “[p]lease correlate clinically.” (/6/d) The radiologist also found

“severe atherosclerotic disease in the coronary arteries.” (/d. at p. 91, A151.)

21.  In his note of December 2, 2016, Dr. Kwun observed Patient 1 to be aleﬁ
and oriented, comfortable, and wifhout any distress. Her lung sounds revealed no
wheezing or rales. (Ex. 6, p. 111, A171.) According to his note, Dr. Kwun believed that
acute congestive heart failure was “less likely the cause for pleural effusion” based on
Patient 1's clinical presentation and the normal ejection fraction of the left ventricle.
Dr. Kwun again did not address the likelihood of diastolic dysfunction as a cause of the
effusion. Dr. Kwun observed that Patient 1 continued to suffer from bronchitis. (/bid.)
Finally, Dr. Kwun noted that if Patiént 1 continues to have pleural effusion, she “might
need a thoracentesis.” (/d. at p. 112, A172.) He repeated his opinion of Patient 1's
potential need for a thoracentesis in his note regarding his December 3 examination.
(Id. at p. 113, A173.) He also indicated that Patient 1 may need to be transferred to the

ICU if her arterial blood gas (ABG) test results were significantly abnormal. (/bid.)

- 22.  According to the progress notes for those visits, Respondent’'s December
1, December 2, and December 3, 2016 examinations of Patient 1 found her to be
afebrile, alert, with no shortness of breath or respiratory distress. Respondent's
treatment plan in each day’s note remains unchanged, i.e., to treat Patient 1 with IV
antibiotics, bronchodilators, and supplemental oxygen. (Ex. 6, pp. 410-411, 418-419
422-423, A470-A471, A478-A479; A482-A483.) None of the notes refer_to Patient 1's

CT scan or electrocardiogram or mention the possibility of performing a thoracentesis.

23.  There were no marked changes in Patient 1's chest x-rays from
November 30, 2016, through December 4, 2016, although the radiologist observed a
“slightly increased CHF" on December 1. (Ex. 6, pp. 88, 89, 92-94, A148, A149, A152~-
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A154.) The x-rays continued to show small bilateral pleural effusions with the left side

greater than the right. (/b/d))

24.  Respondent examined-Patient 1 on December 4, 2016, without NP
Mutuc's assistance. In his note, Respondent reported his examination of Patient 1's
lungs revealed bilateral wheezes with decreased breath sounds in the bases.
Respondent indicated he spent a “significant time" with Patient 1's family explaining
Patlent 1's treatment and workup since her admission, mcludlng the “venous Doppler
studles[] CT scan of the chest[] echocardiogram results as well as current antlbIOtICS
and inhalation treatments.” (Ex. 6, p. 426, A486.) Respondent’s note also reflects he
discussed Patient 1's blood gasses with the family and also spoke with Dr. Kwun. The
note acknowledged Dr. Kwun's belief that Patient 1's bilateral pleural effusions and
atelectasis were not caused by significant congestive heart failure. (/bid)) Respondent
added 1V steroids, increasing the insulin sliding scale to a high dose, and the use of
BiPAP on an as-needed basis to his treatment plan. Respondent also noted he would
consider a thoracentesis if Patient 1's distress and cough persisted. (/d. at p. 428,
A488.) Dr. Kwun's note of the same day confirmed he discussed Patient 1's condition
with Respondent and agreed with Respondent’s decision to treat Patient 1 with

additional steroids and not transfer her to the ICU. (/d. at p. 115, A175.)

25.  Respondent’s examinations of Patient 1 performed on December 5 and
December 6 did not find Patient 1 in any respiratory distress. (Ex. 6, pp. 431-433, 436~
438, A491-493, A496-498.) The December 5 note indicates that Patient 1's December 5
x-ray showed increased effusions from the day earlier. (/d. at p. 432, A492.)
Nevertheless, Respondent did not change his treatment plan from December 4. (bid.)

The notes do not mention performing a thoracentesis.
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26.  Dr. Kwun's December 5 and 6, 2016 examination notes reflected Patient 1
was more alert and oriented, and, as noted by Respondent, was not in any acute
respiratory distress. (Ex. 6, pp. 11‘8-1 20, A178-A180.) He too observed Patient 1's éhest
" x-ray taken on December 5 showed an increased bilateral effusion but there no
change on December 6. On Décember 6, Dr. Kwun continued to express uncertainty as
to the cause of Patient 1's pleural effusions: He stated, “a thoracentesis to differentiate
transudate or exudate would be advisable, although based on her age, family
requested conservative management.” (/d. at p. 119, A179.) He ordered the present

treatment to continue, although he believed the prognosis to be “poor.” (Ibid.)

27. The December 7, 2016 notes from Dr. Kwun, Dr. Rao, and Respondent all
observe Patient 1 to comfortable and in no respiratory distress. Dr. Kwun reported
Patient 1 said she felt better and denied chest pain or shortness of breath, and
indicated he may start diuretic treatment based on the progressive increase in pleural
effusion. (Ex. 6, p. 121, A181.) Dr. Rao noted Respondent had started Patient 1 on
steroids and her ABG results were better. According to Dr. Rao, the plan was to
“continue present management — ABG done today is better with pCO23 coming down
to normal and the patient has been switched from IV Solu-Medrol to oral prednisone.” -
(Id. at pp. 439-440, A499-A500.) The radiologist reported no changes in Patient 1's
effusions since December 5, 2016. (/d. at pp. 96-97, A156-A157.)

28. Respondent’s pulmonary progress note for December 7, 2016, reflected
Patient 1 was examined at 8:51 a.m.; NP Mutuc electronically signed the note at 8:53
a.m. The note also reflected it was amended at 12:43 p.m. (Ex. 6, p. 441, A501.) The

note describes Patient 1 as awake and in no respiratory, distress. (/b/id)) Respondent

3 Partial pressure of carbon dioxide.
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testified he later amended the note to state that Patient 1’s daughter was at her
bedside, and “except for sputum production, the patient has no further complaints.”
(/d. at p. 443, A503.) The capitalized portion added by Respohdent states Patient 1 is
very weak and not ambulatory, and, therefore, placement in a nursing home is being
considered for rehabilitation, including physical therapy, and to optimize her
pulmonary status. Respondent testified he often placed his notes in capitals. He
electronically signed the note at 12:44 p.m., immediatély after the arﬁendment,

indicating the amendment was his. (/b/d))

29. The December 8, 2016 pulmonary progress note reflected Patient 1 was
comfortable and asleep, with no shortness of breath. (Ex. 6, p. 449, A509.) The note
indicates that Patient 1's treatment plan now includes “snf [skilled nursing facility]
placement.” (Jd. at p. 451, A511.) The nursing orders state that Respondent approved
the discharge of Patient 1 to a skilled nursing facility later that day. (/d. at p. 330,
A390.)

30. D Kwun's examination of Patient 1 on De;ember 8, 2016, also found her
alert, oriented, and "very comfortable.” (Ex. 6, p. 122, A182.) His note repeated his
previous impression that “thoracentesis is advised, but family requested conservative

management.” (/bid.)

31.  On December 8, 2016, Patient 1 was deemed stable, and she was
dis‘charg‘ed toa ‘skilled»‘nursing'facility. No thdracenteéi§ was performed during her
stay. (Ex. 6, p. 55, AT15.) In his disch-arge summary, Dr. Rao noted Patient 1 was much
improved and doing much better. (/d. at p. 456, A516.) He instructed the present
management of Patient 1, as per pulmonary and cardiac consultants, to be continued.
Dr. Rao also noted that both pulmonary and infectious disease consultants approved

the nursing home placement. (/b/d)) There is no evidence that Dr. Kwun or any of

13



Patient 1's other treating or consulting doctors voiced any disagreement with the

discharge order.

32.  Physical therapy notes of Patient 1's treatment during-her hospital stay
indicate Patient 1's movements were limited by her age and obesity. (Ex. 6, p. 323,
A383.) She needed twé people to assist her to sit at the edge of the bed and required
uppef and lower torso assistance. (/d. at p. 324, A384.)

- 33.  The pulmonary progress notes signed by Respondent reflect numerous
instances of cutting and pasting portions of previous notes. (See e.g., Ex. 6, pp. 410-
411, 418-419, 422-423, 426-428; 431-433, 436-438, 441-443, 449-451, A470-A471,
A478-A4T9, A482-A483, A486-499, A491-493, A496-498, A501-A502, A509-A511.)
The notes all erroneously reflect that Patient 1 had a fever, although she was afebrile,
and repeat the same assessment contained in Respondent’s Novembér 30 note. (Ibid.)
The notes from December 1 through December 3 contain the same descriptions in the
“physical examination” section of Patient 1's respiratory function, i.e., an examination
of her lungs revealed, “bilateral wheezes bilaterally upon auscultation.” (/d. at pp. 410,
418, 422, A470, A478, A482.) The notes from December 5 through December 7 repeat
the same physical examination results from Respondent’s December 4 note. (/d. at pp. -
431, 436, 441, A491, A496, A501.) Additionally, the notes do not refer to any of Patient
1's x-rays except those taken on December 1 and December 5 and fail to mention the
CT or electrocardiogram results. The notes also fail to identify whether Respondent
was present during Patieﬁt 1's examinations or fully explain Respondent'’s thought

processes supporting his treatment decisions during Patient 1's first hospital stay.

34. NP Mutuc did not have any independent recollection of Patient 1. NP
Mutuc acknowledged she prepared the notes for all of -Patient 1's examinations.during

her first hospital stay except for Respondent’s December 4 examination. She had no
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explanation as to why the notes did not include Patient 1's CT scan or complete x-ray
results. She acknowledged the notes had mistakenly stated Patient 1 had a fever when
she did not and she had cut and pasted several portions of the notes from earlier

notes.
Second Admission

35.  Patient 1 was readmitted to GEMCH for “weakness” and mild hypoxia on
Décember 29', 2016. (Ex. 6, p. 506, A566.) The ER physician found no signs of cough,
shortness of breath, 6r respiratory distress. (/d. at p. 631, A691.) Patient 1 was
diagnosed with multisystem failure, including pleural effusions, congestive heart
failure, uremia, generalized weakness, and hyperglycemia, with a history of
hypertension and diabetes. (!d: at p. 634, A694.) Dr. Rao was again assigned to be her
attending physician.

36. A chest x-ray taken on the date of her admission (December 29) showed
no significant change from Patient 1's chest x-ray taken on December 7, 2016. (Ex. 6, p.
637, A697.) According to the radiologist's findings, Patient 1's x-rays continued to
show a minimal right pleural effusion and a moderate to large left pleu.ral effusion with
compressive atelectasis and persistent cardiomegaly with interstitial pulmonary

-edema. (/d. at p. 554, A614.)

37. In his initial examination of Patient 1 on December 30, 2016, Dr. Rao’s
examination found no cough, shortness of breath, or wheezing. Her lungs were clear
bilaterally with no retractions and normal respiratory effort. Dr. Rao planned to treat
Patient 1 with bronchodilators and consult with pulmonary and cardiology. He also

noted that Patient 17 was DNR. (Ex. 6, pp. 635-637, A695-A697.) Hospital records
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indicate Patient 1's family requested that no compressions, defibrillation, or intubation

be performed; they consented to only chemical intervention. (/d. at p. 548, A608.)

38.  On December 30, 2016, a chest x-ray taken of Patient 1 showed
significant changes. The radiologist’s impression was a complete opacification of
Patient 1's left hemithorax, increased since the previous day's x-ray, “likely reflecting
massive left pleural effusion with adjacent atelectasis or left lung collapse.” (Ex. 6, p.
555, A615.) The radiologist noted Patient 1's heart size was enlarged, and he found a
stable small volume right pleural effusion with moderate pulmonary edema and

cardiomegaly as well as atherosclerotic vascular disease. (Ibid)

39. Nagasamudra S. Ashok, M.D., specializing in internal medicine, was
requested to consult on the case. His notes reflect the December 30 x-ray changes.
According to his plan, “patient will benefit from urgent bronchoscopy. Otherwise chest
tube . . IV [antibiotics], sputum [culture], Lasix will be helpful, accu check insulin ‘

coverage, monitor vitals, diet, f/up pulmonary consult, f/up labs.” (Ex. 6, p. 641, A701.)

40.  Respondent was again asked to consult on Patient 1's case. In response
to the change reflected in Patient 1's December 30 x-ray, Resppndent performed a
fiber-optic bronchoscopy on Patient 1 that same day. The procedure had no
complications. According to Res\pondent’s notes, he observed thick tenacious mucus
plugs occluding the left mainstem bronchus, which he sucéessfully suctioned. The post
suctioning endobronchial anatomy on the left side and right»was normal. (/d. at p. 643,

A703.)

41.  Although Respondent considered the procedure a success, a subsequent
x-ray ordered by Respondent and taken at 4:.00 a.m. on December 31, 2016, showed

no change in the opacity of Patient 1's left lung. According to the radiologist, there
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was a “complete white out of the left lung ... consistent with a large pleural effusion”
- and a “persistent small right pleural effusion with compressive atelectasis.” (Ex. 6, p.

557, A617.)

| 42. The pulmonary progress note dated December 31, 2016, observed
Patient 1 to be awake and alert, denying shortness of breéth. (Ex. 6, p. 647, A707.)
Patient 1 was found to have a “normal respiratory effort” with “lungs clear bilaterally.”
(Ibid) The note highlights the radiologist’s finding of a cor\nplete white out of Patient
1's left lung and states there was “no significant improvement in the x-ray because of
pleural effusion.” (/d. pp. 648-649, A708-A709.) Respondent’s plan is for “supplemental
oxygen, bronchodilators, continue ivabx liv antibiotics].” Respondent amended the
note at 4:19 p.m., and added the following in all capital letters: “Patient will need
thoracentesis and this will be discussed with the patient and will be scheduled

accordingly.” (Zbid.)

43,  On December 31, 2016, at 11:16 a.m., a nurse cailed Respondent
regarding a critical value of CO2 of 41 for Patient 1. Respondent returned the call but
- gave no orders. (Ex. 6, pp. 590-591, A650-A651.) Respondent testified he did not do so
because the increased CO2 value was not indicative of any pulmonary dysfunction-and

he needed to examine the patient before initiating any new treatment.

44,  OnJanuary 1, 2017, Dr. Rao examined Patient 1 at 1:54 a.m. According to
his note, he found no acute distress, Patient 1's vital signs were normal, and her lungs
were clear. Dr. Rao states Patient 1 will need a thoracentesis because her condition has

not improved after the bronchoscopy. (Ex. 6, p. 652, A712.)

45.  According to the nursing notes, on the morning of January 1, 2017,

Patient 1's oxygen saturation was 98 percent. She had no fever, no shortness of breath,
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and exhibited no respiratory or other distress. (Ex. 6, pp. 594, 595, A654, A655.) At 8:21
a.m., the floor nurse again informed Respondent by telephone of a critical CO2 value
of 46 in Patient 1's laboratory tests. Respondent made no new orders at that time. (/d.
at p. 596, A656.) Respondent testified he did not do so for the same reason he made
no orders in response to the Décember 31 telephone call. Respondent was not alerted
that Patient 1 was in any discomfort or distress, and therefore concluded any new

orders could wait until after he éxamined Patient 1.

46. At 10:11 a.m. on January 1, 2017, a Code Blue was called when Patient 1
was found “unresponsive with agonal breathing.” (Ex. 6, p. 549, A609.) Patient 1
regain.ed a “weak pulse,” and she was transferred to the ICU. (/b/id) A second Code
Blue was called at 10:28 a.m,, and Patient 1 was declared dead at 10:31 a.m. on January
1. (/d. at p. 545, A605.) In his discharge summary, Dr. Rao noted Patient 1 “appeared
stable before her death and then suddenly stopped breathing.” (/d. at p. 654, A714.)

RESPONDENT'S TESTIMONY

47.  Respondent did not have any independent recollection of Patient 1.
Based on his review of the records, he described his primary objective for Patient 1 was
to help her breathe easier and treat her cough. During Patient 1's first-hospital stay,
_ Respondent managed her care by prescribing IV steroids and respiratory treatment. He
did not believe a thoracentesis was necessary during that time because Patient 1's
respiratory condition was stable, her oxygenation was good, and her cough was
productive and had not worsenéd. Respondent did not believe the presence of pleural
effusions indicated Patient 1 needed to stay at GEMCH. He did not discuss performing
a thoracentesis with Patient 1's family because there was no need to pérform the

procedure considering Patient 1's stable condition and the absence of respiratory
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distress, which Respondent asserted was confirmed by her 22 days stay at the skflled

nursing facility without incident after her discharge from GEMCH.

48.  After Patient 1 was readmitted to GEMCH at the end of December 2016,
Respondent was still of the belief she did not need a thoracentesis because the initial
chest x-ray showed no change since her last stay. Howéver; the changes in her
December 30 x-ray immediately promp.ted himto do a bronchoscopy.. He believed the
whiteout of Patient 1's lung was because her weak condition had made it difficult to
cough up.'ar'1d clear mucous. He thought it prudent to perform a bronchoscopy before
a thoracentesis to make sure Patient 1 had no bronchial obstruction. He performed-the
bronchoscopy as soon as he received Patient 1's family consent and the required staff

and ICU room were ready.

49. Respondent believed the bronchoscopy to be successful because he was
able to rerhove the mucous plugs, notwithstanding the follow-up x-ray showing the
continued whiteout of Patient 1's lungs. Respondent explained it was not uncommon
for patients undergoing a bronchoscopy to not be able to clear all of the mucous

immediately.

50.  According to Respondent, the need to perform a thoracentesis after
completing the bronchoscopy was not emergent because Patient 1's vital signs were
stable, she was not in respiratory distress, her oxygen saturation was high, and she
evidenced no shortness of breath. However, because of the continued‘ opacity of
Patient 1's I.ung, he believed the procedure should be considered as a treatment
optibn and the risks and benefits of performing the procedure should bé discussed

with the family.
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51. Respondent testified he was made aware of Patient 1's elevated CO2
rates on December 31, 2016, and January 1, 2017. However, he asserted there were
many reasons why Patient 1's CO2 rates were high, and that patients receiving
diuretics, like Patient 1, often have high CO2 rates. Respondent further asserted a high
CO2 rate did not suggest Patient 1 was in respiratory distress or a thoracentesis was

warranted.

52.  Respondent testified he takes care of his patients as he would do his
family. His credo is that a <:[pctor should not cause harm by performing a procedure
that will do no good. He explained he had performed thousands of thoracenteses
during his decades of practice but only when they were necessary. Respondent
believes a thoracentesis is an invasive, potentially risky procedure, and Patient 1's
obesity, weakness, and inability to sit unassisted increased its risks. Respondent did
not believe the procedure was necessary during Patient 1's first hosbital admission
because non-invasive treéatments were working, and Patient 1 passed away before hg

could perform the procedure during her second admission.

53.  Respondent acknowledged it was his responsibility to review the
progress notes dictated by NP Mutuc. He did not dispUte that the notes contained
errors, omissions, and replicated portions of earlier notes. He testified he had little

experience with electronic recordkeeping during the period he treated Patient 1.
EXPERT TESTIMONY — MANAGEMENT OF PATIENT 1'S PLEURAL EFFUSION

54,  Dr. Shrivastava stated the standard of care requires that a pleural effusion
‘be drained and a fluid analysis be performed to differentiate between the transudate
and the exudate. According to Dr. Shrivastava, the nature of the pleural fluid facilitates

the diagnosis, management, and prognosis of a patient. If the procedure cannot be
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done for any reason, Dr. Shrivastava believed the standard of care required the matter
to be discussed with the patient and family and documented in the patient records
explaining the rationale behind the decision, as well as alternative plans. Dr.
Shrivastava opined Respondent's failure to drain Patient 1's pleural effusion and
perform a diagnostic fluid analysis, his failure to discuss the option of thoracentesis
with Patient 1's family, and his failure to document his reasons for his decision not to
go forward with the procedure constituted an extreme departure from the standard of

care. (See Ex. 5, pp. 3-4, A59-A60.)

55.  Dr. Brooks disagreed with Dr. Shrivastava’s opinion regarding the
standard of care in this case. According to Dr. Brooks, the standard of care articulated
by Dr. Shrivastava ignored the individual aspects and complexities attendant in Patient
1's case, specifically her age, obesity, and immobility as well as a documented status
for conservative management of her condition. According to D.r. Brooks, the standard
of care required Patient 1's effusion to be managed conservatively and Respondent’s

conduct comported with that standard. (See Ex. E, pp. 1-3, B1069-B1071.)

56.  Dr. Brooks explained that a thoracentesis could be performed for
diagnostic or therapeutic reasons, and he opined that the standard of care did not
requife Respondent to perform a thoracentesis for either purpose during Patient 1's
first hospital stay. A diaghostic thoracentesis was unnecessary because Patient 1 was
already being treated for all possible causes for the effusion, i.e,, IV antibiotics if it was
due to an infection and diuretics if the cause was due to a cardiac condition. Thus,
there was no need to obtain the pleural fluid to differentiate between the exudate or

transudate because both were already being addressed in Patient 1's treatment.

57.  Dr. Brooks opined the standard of care also did not require Respondent

to perform a therapeutic thoracentesis during her Patient 1s first stay because of her
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physical condition and her family's request for conseNative treatment. He explained
Patient 1 ;ould not sit upright for an extended time, which was required to safely
perform the procedure, she was not in respiratory distress, and her oxygen saturation
rate and ABG results were normal at the time of her discharge. Thus, he opined the
risks of performing a thoracentesis outweighed any benefits the procedure might
yield. He also testified that discharging Patient 1 with a pleural effusion to a skilled

nursing facility was not contrary to the standard of care.

58.  Dr. Brooks disagreed with Dr. Shrivastava’s opinion that the standard of
care required Respondent to have performed a thoracentesis immediately after the
bronchoscopy. He asserted there was no pressing need to perform the procedure
considering the stability of Patient 1's vital signs and the absence of any respiratory
distress. According to Dr. Brooks, performing a thoracentesiS'én Patient T also
presented difficulties because her obesity made it difficult to determine where to place
the needle and she was in “full assist,” meaning that three people would have to hold

her in place during the procedure.

59.  Dr. Brooks further disputed Dr. Shrivastava's assertion that Respondent .
had a duty to discuss his decision not to perform a thoracentesis with the family
during Patient 1's first hospital stay. Dr. Brooks asserted it was within the standard of
care for a physician to not discuss with the family or the patient procedures the

physician was not considering.
ANALYSIS

60. Dr. Brooks' opinion was more persuasive than Dr. Shrivastava's opinion
for several reasons. First, it was tailored to the individual circumstances presented by

Patient 1. The standard of care articulated by Dr. Brooks considered Patient 1's
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weakness, her obesity, Ber immobility, and her family’s desire for conservative
managemerl1t of her condition. Dr. Brooks also considered the purpose and impact of
performing a thoracentesis on Patient 1, and how the results would affect her
treatment. In contrast, Dr. Shrivastava articulated a standard of care that did not
consider these factors. He did not consider the dangers of a thoracentesis for Patient 1
or how the results of a thoracentesis would impact Patient 1's care. He failed to
address the need or urgency of performing a thoracentesis given the absence of any
evidence that Patient 1 was in respiratory distress, the treatment that Patient 1 was

already receiving, and the family’s request for conservative treatment.

61.  Second, Dr. Shrivastava's opinions were inconsistent. Although in his
testimony Dr. Shrivastava initially opined Respondent should have performed a
thoracentesis during Patient 1's first hospital stay or documented his reasons for not
doing so, he also testified he “respected” Respondent’s decision to perform a
bronchoscopy beforé a thoracentesis during Patient 1's second stay. HOwevér, if Dr.
Shrivastava believed Respondent acted contrary to the standard of care in not
performing a thoracentesis during Patient 1's first stay, then it would seem to follow
that the standard of care required Respondent to immediately perforfn the procedure
upon Patient 1's readmission. Dr. Shrivastava's testimony stating otherwise undercuts
his assertion Respondent acted contrary to the standard of care by failing to perform a
thoracentesis during Patient 1's first hospital stay. Thus, it appears Dr. Shrivastava’s
only complaint is that Respondent failed to perform a thoracentesis immediately after
he performed the bronchoscopy. However, Dr. Shrivastava failed to provide convincing
testimony as to why the procedure was urgent considering Patient 1's stable vital signs

and lack of respiratory distress.
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62.  Third, Dr. Shrivastava's report contained several misstatements of the
record. Contrary to Dr. Shrivastava’s statement that Respondent did not consider a
thoracentesis after noting the IackAof improvément after the bronchoscopy (Ex. 5, p.3,
A59), Respondent’s December 31 progress note statés he would consider
thoracentesis after he speaks with the family. (Ex. 6, p 649, A709.) Dr. Shrivastava also
suggests Respondent was ignorant of Patient 1's CT scan results because his progress
notes do not mention those results (Ex. 5, p.3, AS9); howeVer, Res;pondent’s December
5 progress note reflects that he discussed with Patient 1's family the results of the CT

scan (Ex. 6, p. 426, A486).

63.  Fourth, Dr. Shrivastava's conclusion that Respondent'’s failufe' to perform
a thoracentesis contributed to Patient 1's death was not supported by the evidence.
The medical records indicate Patient 1's vital signs and oxygenation were stable up to
an hour before she experienced cardiac arrest. (Ex. 6, pp.-594, 595, A654, A655.) Dr.
Rao, in his discharge report, confirmed Patient 1 was stable before her death and did.
not indicate her pleural effusions contributed to her demise. (/d. at p. 654, A714.) Dr.
Shrivastava’s opinion that Patient 1's increased CO2 levels indicated respiratory

distress was also discredited by both Dr. Brooks and Respondent.

64. The evidence further supports Dr. Brooks’ opinion that Respondent acted
consistently with the standard of care. None of Patient 1's treating or consulting -
doctors disagreed with Respondent's treatment of Patient 1 during her first or second
stay. None of the doctors questioned Respondent's approval of Patient 1's discharge
to a nursing facility. Although Dr. Kwun repeatedly noted that a thoracentesis “might”
be nece